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Dear Graeme
HAWKE’S BAY REGIONAL INVESTMENT COMPANY LIMITED — RUATANIWHA -

APPLICATION FOR DISPENSATION UNDER THE FRESHWATER FISHERIES
REGULATIONS 1983 — 40030-OTH

Application

1. The Hawke’s Bay Regional Investment Company Ltd (HBRIC) applied, by letter dated 11
November 2014, for a dispensation from a requirement for fish passage in respect of the
proposed Makaroro Dam.

Decisions Required

2.  Although your initial application was for a “dispensation”, my Department advises me that I must
make the following decisions:

e  Whether to require that the upstream water intake structure include a fish facility (fish
screen), and if so, what conditions to specify.

e  Whether to require that the downstream water intake structure include a fish facility (fish
screen), and if so, what conditions to specify.

e  Whether to require that the dam include a fish facility in the form of a “trap and transfer”
system and if so, what conditions to specify. (The Department considers that the “trap and
transfer” system is a “fish facility” within the definition in the Regulations.)

e  Whether to require that the dam include a further fish facility (and if so, what conditions to
specify).

3. I understand that HBRIC and the Department take a slightly different view of the decisions
required, and that the Regulations are somewhat confusing on this matter. HBRIC considers that
the decisions required are either “approvals” or “dispensations”, rather than “requirements”.
Therefore, in this letter, while I will primarily use the “requirement” framework, I will also
express my decisions using the “approval and dispensation” terminology.

Adequacy of information

4. In terms of Regulation 43(3), I consider the information supplied by HBRIC adequate to make
my decisions.

Department of Conservation Te Papa Atawhai DOC-2559437
National Office

18 — 32 Manners Street

PO Box 10420, Wellington 6011

www.doc.govt.nz



Department of

‘/l Conservation
>/

Te Papa Atawhai

Legal Test

5. My decision must be made in accordance with the Freshwater Fisheries Regulations 1983.

6. I am aware that the Regulations themselves do not provide much guidance on the relevant
matters to take into account, or indeed the legal test to apply, when making the required
decisions. The Department proposed the following test, which I have applied when reaching my
decisions. It is:

In order to achieve the Department’s purposes and functions of:
e promoting and conserving New Zealand’s natural and historic resources;
and
e preserving indigenous freshwater fisheries and protecting recreational
freshwater fisheries and freshwater fish habitats
should the Director-General require a fish facility, or is it acceptable to grant a
dispensation, taking into account the practicalities of installing a fish facility
and any offsets and mitigation measures?

7. I have also considered the principles of the Treaty of Waitangi, in accordance with section 4 of
the Conservation Act 1987, as well as the relevant statutory policy and planning documents.

Decisions

The trap and transfer system

8.

10.

11.

12.

It is clear that the dam will have serious adverse effects on migratory fish. It will present a
complete barrier to upstream migration and a significant barrier to downstream migration of
those species that migrate as fish rather than larvae.

I appreciate that HBRIC will be carrying out off site activities (the “Integrated Mitigation and
Offset Approach” or “IMOA”) that may benefit species of fish whose passage is affected by the
dam. However, I did not accord much weight to these potential benefits in reaching my decisions
either on the trap and transfer or on whether to require a further (or alternative) facility to enable
fish to bypass the dam. This is because while the IMOA may provide significant benefits, this is
simply too uncertain at this stage to be a major factor in my considerations.

As you will be aware, one of the functions of the Department is to “preserve so far as possible all
indigenous freshwater fisheries” (section 6(ab) of the Conservation Act 1987). With this in mind,
and also bearing in mind the strong interest iwi have in indigenous freshwater fish, I require a
trap and transfer system which includes all indigenous freshwater fish currently present at the
proposed dam site. In my opinion it is not sufficient for the trap and transfer system to be
focussed predominantly on eels and koaro as appears to be the case in the system proposed in
HBRIC’s application and required by the resource consents.

I have done this by requiring the system to transfer “target fish species”, which will be those
indigenous species we already know to be present at the site, along with such other indigenous
species as may be found during pre-dam monitoring.

The Department also, of course, has functions in respect of recreational freshwater fisheries.
Section 6(ab) of the Conservation Act also requires the Department to “protect recreational
freshwater fisheries”. In considering this function I paid particular attention to the letter (and
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14.

15.

16.
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email) from Fish and Game, Hawke’s Bay Region, and their concerns about the effects of the dam
on trout. With regard to brown trout, I accept my Department’s advice that this species is not
likely to be significantly affected by the dam. With regard to rainbow trout, I considered
extending the “target fish species” to include rainbow trout, but decided against doing so. My
reasons are that rainbow trout are not threatened or declining, they are likely to form a self-
sustaining population above the dam, (albeit with smaller sized fish than presently), and they
may eat other fish if they were trapped together. For these reasons I would prefer HBRIC to
focus on designing and operating a trap and transfer system for indigenous fish.

The application at present does not provide details of the design or location of the trap and
transfer system, and I am therefore being asked to essentially approve a system with limited
information. I consider my Department’s proposal, whereby I impose a requirement for a trap
and transfer system with the details of that system to be approved by the Department (in a
certifier role), to be a satisfactory solution to this issue. This certification will be informed by the
additional baseline monitoring that I require HBRIC to carry out; and will be dependent on the
system meeting the listed criteria. Those criteria and the details of the certification process are
set out in the attached Approval and Dispensation document.

By requiring the system to meet certain criteria, and by imposing monitoring, annual reporting
and review specifications, the trap and transfer system will be the best it can be at the outset, and
will also improve over time in response to the monitoring.

Therefore, in summary, pursuant to Regulation 44(1), I require HBRIC to design and implement
a trap and transfer system, for all indigenous fish species present at the dam site. I consider that
this is likely to mitigate the effects of the dam on fish passage. The details of this requirement
and associated specifications imposed under Regulation 44(2) are set out in the attached
Approval and Dispensation.

Using the “approval” terminology, I approve the trap and transfer system proposed by HBRIC,
but with significant changes as set out in the attached “Approval and Dispensation”.

Requirement for a further fish facility

17.

18.

19.

20.

I have given some thought to the question of whether fish passage should be provided by
requiring an alternative fish facility, either in addition to, or in substitution for, the trap and
transfer system. I am aware that dams can be fitted with “engineered” fish passes of different
types, for example fish ladders and fish canals, to provide passage.

It appears that a good range of engineered pass options was considered by HBRIC, and analysed
by both HBRIC’s consultants and the Board of Inquiry, and that a further facility would not in
fact provide significant benefits. This is because of a combination of circumstances: the height of
the dam, the steepness of any such facility and the amount of water available above the dam
during the downstream migration period.

That being the case, it would not be reasonable or practicable for me to impose a requirement for
a further, or alternative, fish facility to enable fish to bypass the dam. It would not help achieve
the purpose of preserving indigenous fisheries or protecting recreational freshwater fisheries.
Pursuant to Regulation 44(1) I have therefore decided not to impose a requirement for a further
fish facility.

Using the “dispensation” terminology, I grant a dispensation from any further requirement to
provide a fish facility enabling passage past the proposed Makaroro Dam.
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Screens on upstream and downstream water intake structures

21.

22,

23.

24.

25.

In your application you drew attention (in accordance with Regulation 43(2)) to the screens that
you propose to use on the upper and lower water intakes, to prevent fish entering those intakes.

I have considered the type of screens proposed and the requirements of the resource consent
conditions. These conditions include requirements that the upper intake screen comply with the
NIWA guidelines and the lower intake screen operate to ensure trout are excluded. I accept my
Department’s advice that the NIWA guidelines represent current best practice and should be
applied to the upper intake, and also that a different standard is appropriate for the lower intake,
given that the lower intake finishes in a natural water body.

I therefore require HBRIC, pursuant to Regulations 44(1) and (2), to provide fish screens on the
upper and lower intakes, with the same conditions as your resource consents impose, and a
minor addition which will ensure that the Department receives relevant information.

Imposing the same conditions as the resource consents may seem redundant, but I see a potential
advantage in having two means of enforcement available, in the unlikely event that this should
become necessary in the future.

Using the “approval” terminology, I approve the fish screens proposed by HBRIC on the
upstream and downstream water intake structures, with the same conditions as your resource
consents impose, and a minor addition which will ensure that the Department receives relevant
information.

“Lapse” period

26.

Under Regulation 44(4) there is a default period of 3 years for approvals under the Regulations to
expire if the dam is not completed. I have extended this to 10 years, taking into account the scale
and complexity of the project.

Approval and Dispensation Document

27.
28.

29.

To give effect to my decisions, I attach a signed “Approval and Dispensation” document.

I also attach for your information a copy of the Department’s report.

My staff tell me that HBRIC has been prompt and helpful in providing information as required
during this process, and I would like to thank you for this.

Yours Sincerely

Lou Sanson

Director-General of Conservation

Department of Conservation Te Papa Atawhai DOC-2559437
National Office

18 — 32 Manners Street

PO Box 10420, Wellington 6011

www.doc.govt.nz




<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



